Dr. Justice Vineet Kothari, 58, is pres
High Court, India, after having pral
Rajasthan High Court and Supreme
twenty years from 1984 till 2005 when he
Judge of Rajasthan High Court, in June 2005. Fiess
" several Tax cases and decided such cases in both the THigh
Courts. He has done Ph.D. on Tax Laws after acquiring the
professional qualifications of Chartered Accountants and
Company Secretaries from ICAI and ICSI, India. His various
Articles have been published in Tax Journals regularly in India
& Abroad and for the last five years, he has been regularly
contributing papers on International Taxation on the Forum of
International Association of Tax Judges (L.A.T.J.) of which he
iIs now a nominated Director and International Fiscal
Association (LLF.A.) and has been invited to contribute papers by
T.P. International, L.ondon and I.B.F.D., Amsterdam.

www.free-power-point-templates.com



www.free-power-point-templates.coi



APPLICABILITY OF FOREIGN DECISI ONS ANE
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except the very recent trend of “Look Inwar€ n
and Brexit, international trade and taxation has developed t
of several Double Taxation Avoidance Agreements
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This contribution examines
Top Court decisions of different count
on the questions of interpretation of
Taxation Treaties and application of
various decisions by such courts.

www.free-power-point-templates.com



www.free-power-point-templates.com



Union of India
VS.

Azadi Bachao Andolan
(movement for saving Independence) dealisi
Indo-Mauritius Double Taxation Avoidance Convent
1983 (‘DTAC’) [10 Supreme Court Cases 1 (2004)]
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In the case of McDowell and Compaii

Limited vs. Commercial Tax Officersls

Supreme Court Cases 230 (I1985)F

the Supreme Court of India

applied the following House of Lords deCISTon®

from United Kingdom and the judgments from
The United States of America.
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ENGLISH DECISIONS: &

Relying on Lord Sumner in
IRC vs. Fisher’s Executors, [1926 AC
p.412] |
&
Lord Tomlin in IRC vs. Duke of Westminster,
[1936 AC 1] & [All ER p.267 (]
In these decisions the “right of the taxpayer to
arrange his affairs in a manner as not to attract
taxes imposed by the Crown,” was upheld.
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&
Barber Greene Americas Inc. Vs. Commission

of Internal Revenue [(1960) 35 TC 365, 383, 384]

Here, the principle that “motive of tax avoidance is
irrelevant,” was upheld.
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In Yodafone International Holdings B.V. vs..lnion o
and anr, [2012] 341 ITR 1 (SC) = 6 SCE 613"
Indian Supreme Court developed the principles of*
not “Look Through” the Tax Treaties and held that ok
transfers of shares offshore, no capital gains tax¢ _
demanded by the Indian Tax Authorities.
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&
Adams v. Cape Industries Plc., (1991) 1 A

B R 7T
L. e e - "
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‘Look Through®’,

Principles were left to be decided by the/St
of State Policy. Its not for Courts.
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In the case of
Ishikawajima-Harima Heavy Industries Limited
Vs

Director of Income Tax, Mumbai, [2007] 288 ITR 408 (SC)
the Court explained the difference between existence of
“Permanent Establishment” but absence of “Business Link”
and held that in the absence of “Business Link”, the Indian tax
could not be imposed.
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