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Introduction

New VAT-Rules on level of the EU and OECD
History and general background

Prior to 1 January 2015 (2003 — 2014):
,Scheme of VAT on E-Services”

A supplier, established outside of the EU and
who supplied E-Services to private persons
living in the EU could choose a MS in the EU
where to register and pay VAT
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Introduction

Reasons for a change of the rules

Relevant legal acts:

Council Directive 12. 02. 2008/8/EC changing the
VAT-Directive

Council Implementing Regulation EU Nr. 282/2011
March 2011

Council Implementing Regulation EU Nr. 1042/2013
October 2013

Proposals EU-Commission 1.12.2016 to simplify the
VAT-rules for supplies on E-commerce and to apply
the reduced tax rate for the supply of E-Books
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Introduction
Place of taxation

* Supply of services Business to Business (B2B)

Place of taxation is the place where the recipient of the
supply is established (reverse-charge-mechanism)

* Supply of services Business to Consumer (B2C)

Place of taxation is the MS where the consumer is
established, has his permanent address or usuaIIy
resides

* Supply of services B2C outside the EU
No EU VAT charged
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Introduction
Definitions to apply the rules

* ,Electronically supplied services”

* These services include services which are
delivered via Internet or an Electronic network
and the nature of which renders the
respective supply essentially automatic and
involving minimal human intervention and
impossible to ensure in the absence of
information technology (examples)
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Introduction
Definitions to apply the rules

Services of telecommunication are defined as
services relating to the transmission, emission or
reception of signals, writing, images and sounds
or information of any kind by wire, radio, optical
or other electromagnetic systems, including the
related transfer or assignment of the right to use
capacity for such transmissions, emission or
reception and the provision or access to global
information networks (examples)
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Introduction
Definitions to apply the rules

Broadcasting services include services consisting
in audio and audio-visual content, such as radio
and television progammes which are provided
to the general public via communications
networks by and under the editorial
responsibility of a media service provider, for
simultaneous listening or viewing, on the basis
of a programme schedule (examples)

Dr. Csilla Heinemann



Introduction
Rules on level of the OECD

 BEPS-OECD Action Plan 10/2015 including tax
challenges of the digital economy (GST/ VAT)

 Risk of non intended double non taxation or double
taxation in the absence of international VAT-
Coordination

* OECD-VAT/GST-Guidelines (14.04.2017) :

Aim: Neutrality of VAT in cross border trade —
especially the increasing electronic commerce

But: No detailed description of legislation for national
legislations — Guidelines establish an international
dialogue among OECD-Members and partners
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OECD-VAT/GST Guidelines
The destination principle — general rules

e 3.2.: Business to Business (B2B) supplies:

Jurisdiction in which the customer is located has the taxing
rights over internationally traded services...(tax shift or
reverse charge mechanism)

e 3.1.: Business to Consumer (B2C) supplies:

Rules of the jurisdiction of consumption are applicable —
this implies generally the registration of the supplier in the
state of destination of the supply

Advantage of destination principle: Applicance of tax-rate of
the state of destination which is the state of the final
consumption of the supply...
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Comparison GST/VAT-Rules on level of

the EU/OECD

* OECD-Rules with regard to GST/VAT legally are
,recommandations” only - they serve as a reference
point

* Rules of the EU layed down in EU-Directives etc. have a
binding character with regard to the EU-Member States

* The EU-Member States also have to apply the
jurisdiction of the European Court of Justice (ECJ):

e.g. Place of taxation C-605/12 ,Wellmory“: taxation of
electronic publications C-219/13 K Oy“; general or
reduced rate on the supply of E-books C-390/15 , RPO“...
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VAT Case Law
Is the supplier a taxable person?

XIR43/13 - 12. 08. 2015 Federal Tax Court Germany
The facts:

A seller offers 140 fur-coats via internet (e-bay) to possible
customers in the years 2004 and 2005 and in the end gathers
about 90.000 € with regard to these activities

The tax office investigated the case and decided that the
seller did not act as a private person but as a taxable person;
the supplies were taxable in Germany

The seller launched an appeal against the VAT- assessments
and declared that she — being a private person only — had
inherited all the fur-coats she sold from her mother in law
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VAT Case Law
Is the supplier a taxable person?

XIR 43/13 - 12. 08. 2015 Federal Tax Court Germany
The judgment of the Court:

With regard to all circumstances the seller had to be
regarded as a taxable person (Art. 9 VAT-Directive)
because she had acted like a real trader (reference to the
judgment VR 2/11 - 26.04.2012 Federal Tax Court)

The seller had sold a big amount of fur-coats over a
longer period via internet (E-Bay)

The Court did not believe that all of the fur-coats (140)
were inherited from the mother in law because of the
different sizes and arms-lengthes of the coats....
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VAT Case Law
Is the supplier a taxable person?

* Practical solution for many , e-bay“-cases in
Germany: Applicance of § 19 Par. 1 UStG which
allows the taxable person to choose ,,non-
taxation® with the loss of the right to deduct
input-VAT if the taxable transactions are below a
certain threshold (in accordance with Art. 281
VAT-Directive) — socalled ,,Regulation for small-
traders”

* No conflict with OECD - VAT/GST-Guidelines
* Discussion
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