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This report summarizes the proceedings of the Seventh Assembly of the International Association of Tax
Judges, which was held in Madrid on 30 September and 1 October 2016.

1. Introduction

On 31 September and 1 October 2016, the Seventh Assembly of the International Association of Tax Judges
(IATJ) was held in Madrid, Spain. The proceedings took place at the premises of the Tribunal Supremo, the
Supreme Court of Spain. The assembly was attended by 50 judges from countries of all continents. The
assembly was opened by Chief Justice Eugene P. Rossiter (Canada), President of the IATJ and by Justice Luis
Maria Diez Picazo Giménez, President of the administrative division of the Spanish Supreme Court. IATJ PPC
Chairman Wim Wijnen presented the agenda of the assembly.

On the agenda were six substantive sessions. The proceedings were closed by a presentation on an “exotic”
topic. The following topics were covered:

(1) Results of the OECD BEPS project: impact on tax litigation (see section 2.).
(2) Caseload control in tax matters (see section 3.).

(3) Tax procedures in Spain (see section 4.).

(4) Recent case law: general (see section 5.1.).

(5) Recent case law: VAT (see section 5.2.).

(6) Human rights and taxation (see section 6.).

(7) Exotic topic: tax in the movies (see section 7.).

2. Session 1 — Results of the OECD BEPS Project: Impact on Tax Litigation

2.1. Panel composition and agenda

The session was chaired by Justice Philippe Martin, Vice President of the Conseil d’Etat (Supreme
Administrative Court, CE), of France. The panel was composed of Judge John Owen of the Tax Court of
Canada; Justice Tony Pagone of the Federal Court of Australia and two guest speakers representing the OECD:
Andrew Dawson (HMRC, United Kingdom and Chair of the OECD Working Party No. 1) and Jacques Sasseville

(Head of the Tax Treaty Unit, OECD).

On the agenda were three topics, jointly presented by Dawson and Sasseville. The chairman and the panelists
commented on the following specific issues with regard to the topics:

~ legal issues dealing with the incorporation of BEPS actions into various legal instruments (see section 2.2.);

— interaction between tax litigation and mutual agreement procedures (MAPs), especially when arbitration is
involved (see section 2.3.); and

— interaction between the proposed treaty GAAR, the domestic GAAR and the EU anti-abuse rules (including
the GAAR of the EU Anti-Avoidance Directive of 2016).

2.2. Legal issues dealing with the incorporation of BEPS actions into various legal
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instruments

Dawson commenced his presentation by referring to the history of the OECD's work in the field of direct taxation,
which was mainly focused on the OECD Model and the Transfer Pricing Guidelines (TPG). Yet, in 2013, the
OECD and the G20 recognized that double non-taxation caused by international base erosion and profit shifting
(BEPS) had to be tackled. In the BEPS Action Plan of 2013, the OECD identified 15 specific action points. The
final results of the work on the actions, which was presented by the OECD in the course of 2016, take the form of
(depending on the action) new minimum standards, reinforced international standards, common approaches,
best practices and a number of changes to the OECD Model to be reflected in countries’ bilateral tax treaties.

Dawson referred to the example of Action 6, which sets out to tackle tax treaty abuse. He noted that a key
outcome of the work on the issue was the agreement among states on a minimum level of protection against
treaty shopping. This consensus will be reflected in tax treaties in multiple ways. Dawson mentioned the adoption
of a clear statement in the preamble of tax treaties providing that these legal instruments were signed with the
intention to avoid non-taxation or reduced taxation through tax evasion and avoidance. Other measures are the
inclusion in treaties of a general treaty anti-abuse rule (GAAR) targeting arrangements with the principal purpose
of obtaining treaty advantages or the adoption of a general limitation of benefits (LOB) rule and the adoption of a
number of specific treaty anti-abuse rules. The OECD is also providing further clarification of the interaction
between tax treaties and domestic anti-abuse rules.

Dawson noted that many of the BEPS outputs require bilateral treaties to be amended. To this extent, the OECD
Model and the Commentary will be updated to introduce and explain new model provisions dealing with anti-
abuse, hybrids, PE avoidance and dispute resolution. The update aims to trigger the amendment of existing
treaties through protocols and the incorporation of the changes in newly signed treaties. Besides the updated
OECD Model and Commentary, the development of a multilateral instrument (MLI) in the form of a multilateral
agreement will result in a quick and large-scale amending (without replacing) of the current bilateral treaties of
the participating states. This would be technically accomplished by a series of compatibility clauses, optional
provisions and possible reservations.[1]

Next, Sasseville gave an overview of the main results of the works on transfer pricing under BEPS Actions 8-10.
He noted that the outputs mainly take the form of additional and revised guidance in the TPG with regard to the
meaning of the arm’s length principle. The new findings are primarily relevant for domestic transfer pricing
determination and adjustments because both article 9 of the OECD Model and the relevant articles in tax treaties
are rather vague about the actual implementation of the arm’s length principle.

With regard to the legal status of the TPG in domestic law, Justice Martin noted that the instrument is not binding
but is in any case deemed very useful and heavily relied on for the application of both treaty and domestic
transfer pricing law. Judge Owen and Justice Pagone concurred with respect to Canada and Australia,
respectively, while emphasizing that transfer pricing controversies generally involve the interpretation of domestic
law and not international law, thus limiting the impact of the TPG. Justice Martin noted that the CE had in the
past relied on article 9 of the OECD Model and Commentary to interpret the notions of “associated enterprise”
and “control” used in article 57 of the French Income Tax Code. Article 57 provides in very vague terms for the
basis of the arm’s length principle in French domestic law. Since the OECD Commentary on Article 9 refers to
the TPG, Justice Martin believed one could argue that the TPG have some relevance also with regard to
(French) domestic law.

2.3. Interaction between tax litigation and MAPs, especially when arbitration is involved

Dawson observed that article 25 of the OECD Model currently incorporates the MAP, which includes binding
arbitration in article 25(5). With regard to the overlap of the MAP and court litigation, the OECD Commentary

provides that the MAP is available to taxpayers without depriving them of ordinary legal remedies.[2) Dawson
noted that statistics shows that the number of MAP cases has increased dramatically since 2006. The number of
MAP cases per country are, however, very divergent: in 2014, 13 OECD countries were involved in 88% of all
MAP cases, whereas in the same year non-OECD countries were involved in less than 9% of all MAPs. BEPS
Action 14 was aimed to address the obstacles to MAPs and the lack of binding arbitration. Dawson noted that the
output of Action 14 would be reflected in the MLI, which would add MAP arbitration to existing treaties.

With regard to the interaction of MAPs and litigation (i.e. suspension of MAPs pending litigation results or vice
versa) Justice Pagone noted that in Australia suspension of litigation pending a MAP process is possible but
parties can also agree not to suspend. It is, however, not very clear whether the litigation process would be per
se terminated if a MAP agreement is reached. Justice Pagone believes that, in certain cases, the outcome of a
MAP cannot be implemented in an appropriate court order, so the court procedure must be continued. Judge
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Owen added that suspension is also possible in Canada, but the decision to suspend is part of the discretion of
the courts. He added that, if a MAP is successful, litigation is usually terminated in Canada depending on
whether the taxpayer found the relief he was seeking. Justice Martin noted that, in France, taxpayers are
generally expected to withdraw their court application if they agree with the outcome of the MAP. However, in
certain cases, the MAP only solves part of the issue (like the allocation of taxing rights), and the court
proceedings must continue to establish the exact amount of taxes due. Also, if the taxpayer does not withdraw
his application, the court is obliged to pronounce itself on the issue, regardless of the MAP.

2.4. Interaction between the proposed treaty GAAR, the domestic GAAR and the EU anti-
abuse rules (including the GAAR of the EU July 2016 Anti-Avoidance Directive)

Next, Sasseville raised some questions with regard to the interaction between the proposed tax treaty GAAR,
domestic law GAARs and the EU anti-abuse rules. Besides the various domestic anti-abuse provisions, there is
the new tax treaty GAAR which contains a principle purpose test and, as such, targets arrangements or
transactions the principal purpose of which is the obtaining of a treaty benefit. Thirdly, with regard to EU Member
States, there are the EU concepts of abuse which have to be taken into account by the national courts. The
Court of Justice of the European Union (ECJ) has held in Cadbury Schweppes 2] that national anti-abuse rules
are EU-compatible if they target “wholly artificial arrangements which do not reflect economic reality”. The
amended Parent Subsidiary Directive (EU/2015/121) provides that benefits should not be granted to a (series of)
arrangement(s) the main purpose of which is a tax advantage that defeats the object and purpose of the
Directive and thus is genuine since it is not put into place for valid commercial reasons that reflect economic
reality. A notion of abuse similar to Directive EU/2025/121 has also been included in the recent EU Anti-Tax
Avoidance Directive (EU/2016/1164).

With regard to the potential dissonance between the different concepts of abuse, Justice Martin noted that subtie
differences like “principle purpose”, “main purpose or main purposes” or “wholly artificial” will raise many
questions in the courts. He also noted that the redaction of national provisions implementing the anti-abuse

provisions of the EU Directives has not been without problems in France.

Justice Martin also emphasized the fact that the material scope and impact of the different anti-abuse provisions
differs tremendously: the treaty GAAR only affects tax treaty benefits, and the EU Parent Subsidiary Directive
anti-abuse rule only affects the benefits of the Directive. The scope of the GAAR in the EU Tax Avoidance
Directive has a much larger impact: it applies to all corporate tax liabilities. Justice Martin concluded that courts
will thus be faced with simultaneously applying slightly different notions of abuse and with different sanctions to
the same set of facts. He wondered whether a more comprehensive approach to anti-abuse would be
foreseeable in the future.

3. Session 2 — Caseload Control in Tax Matters

3.1. Panel composition and agenda

The session was chaired by Advocat-General Peter Wattel of the Supreme Court of the Netherlands. The panel
was composed of Justice Vineet Kothari of the Rajasthan High Court in India, Judge Anette Kugelmueller-Pugh
of the Bundesfinanzhof in Germany, Chief Justice Rossiter of the Tax Court of Canada and Justice Salome
Zimmerman of the Federal Administrative Court of Switzerland. The session was composed of a presentation by
the panelists with regard to caseload control in the courts of India, Germany, Canada and Switzerland.

3.2. India

Justice Kothari started by describing India as the country with the largest pool of pending cases, including tax
casesin-the-world. In 2013-2014, the Commissioner of Income Tax-(GITF)-heard 214,174 appeals, the Income
Tax Appellate Tribunal (ITAT) heard 31,914 cases, the High Court heard 21,379 cases, and 5865 cases ended
up with the Supreme Court. The average time for disposal by the CIT was between three to four years. The tax
revenue at stake in those cases totaled approximately USD 4.27 billion. The number of cases was predicted to
increase to 300,000 for 2016, with an estimated value exceeding USD 8 billion.

Justice Kothari noted that the average number of cases filed at the ITAT per year (approximately 90,000) is
rather low. Yet, with 100 judges, the ITAT functions as a rather effective appellate forum. The large number of
cases in proportion to the total population is explained by the fact that only 5% of the 1.25 billion Indian citizens
are taxpayers.

Given the sheer quantity of pending tax cases, India is always grappling to introduce measures to control and
manage the quantum of litigation and to achieve a timely disposal of cases through the hierarchy of courts. The
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most important measures adopted are the following:

(1) Minimum tax revenue in dispute allowing appeal by the tax authorities: Certain monetary thresholds are in
place to limit the load of cases. The Indian tax authorities are authorized to file an appeal only if the tax
revenue exceeds:

— about USD 15,000 before the ITAT;
— about USD 30,000 before the High Court; and
— about USD 340,000 before the Supreme Court.

(2) Fees and pre-deposit requirements for access to the courts: Although the fee for filing an appeal is
nominal and rather low (ranging from about USD 5 to USD 100), the pre-deposit required under the
income tax law and excise and customs laws are in the range of 5% to 30% of the demand raised in court
and, as such, high enough to screen appeals to the higher courts. Based on administrative guidelines, the
tax authorities have the discretionary power to allow a stay of the pre-deposit in certain circumstances and
based on administrative guidelines. Furthermore, representation fees charged by chartered accountants
and lawyers are generally quite steep, making it difficult and less relevant for smaller cases to be
challenged in court. A pre-deposit of between 7.5% and 10% of the demand raised in court is required by
the tax authorities to file an appeal.

(3) Other legislative reforms and executive instructions: Certain legislative reforms introduced based on
recommendations of the Tax Administration Reform Commission (TARC) have also impacted the caseload
of the judiciary. New commercial divisions have been formed in the High Courts. A new voluntary
disclosure scheme is also seen as instrumental in reducing tax litigation.

Alternative dispute resolution forums have been made available, such as arbitration, conciliation and mediation,
and settlement by means of a settlement commission. With regard to income tax treaties, the MAP has gained
importance as a way to settle international tax disputes. Also relevant in reducing international tax litigation is the
taxpayer's access to the Authority for Advance Rulings (AAR).

Justice Kothari formulated the following recommendations to further restrict the tax caseload of courts in the
future:

— simplification and stability of tax laws;

— use of technology in tax audits and in the dissemination of information (e.g. information access on tax
authorities’ websites, ruling and case law databases);

— adoption of global best practices;
— increased pre-assessment consultations with the taxpayer; and
— the creation of a database in the public domain of transfer pricing rulings.

3.3. Germany

Judge Kugelmueller-Pugh presented her findings regarding caseload control measures at the German
Bundesfinanzhof (BFH). The BFH serves as the final judiciary instance in cases dealing with tax and customs
matters and is composed of 11 specialized “senates”, hosting a total of 57 full-time judges. A grand total of 4,578
cases were pending at the BFH in 2015, and 2,721 final decisions were rendered in the same year. Judge
Kugelmueller-Pugh noted that the number of new case entries had been decreasing in the last years: from 3,430
new cases in 2009 to 2,632 in 2015.

The following measures were identified as impacting the BFH's caseload:

(1) Court fees: In order for an appeal to be heard by the BFH, the appellant must pay the court fees. The
amount of the fees is proportional ta the amount of tax in dispute: the minimum amount in dispute is EUR
1,500 and the corresponding fee is EUR 355. For disputes of EUR 500,000 or above, the fee is set at EUR
17,680. The maximum amount of tax disputed at the BFH is set at EUR 3 million. Once the fees are paid
and the appeal is filed, there is no possibility of withdrawal with reimbursement of the fees. The costs of
the proceedings, including the fees, are borne by the losing party.

(2) Compulsory legal representation: Legal representation in court by a lawyer or a chartered accountant is
compulsory at the BFH, both for submitting a claim and in the hearings. Legal representation is
remunerated by a basic (minimum) fee according to the amount of tax in dispute. For disputes of EUR
1,500, the fee is set at about EUR 500. For disputes of EUR 500,000 or above, the fee is set at about EUR
15,000. In practice, parties and their legal representation often agree on higher fees.

(3) Simplified procedures of petty/inadmissible/manifestly (un)founded cases: Cases in which the appellant
fails to arrange for legal representation can be rejected as inadmissible. In the case of legal
representation, the normal procedure is adopted even for manifestly (un)founded cases. There is,
however, a possibility for the court to suggest that parties end the proceedings before the oral hearings for
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the purpose of reducing court fees.

A written decision consisting of only a tenor and a short summary of arguments can be adopted to fend off
frivolous court cases by civil movements like the Reichsbiirger, who deny the legitimacy of the modern
German state and thus refuse to pay taxes.

(4) Funnel mechanism and leave to appeal: On appeal, rulings by the BFH are on the correct application of
the law by the Finanzgericht, the Court of First Instance. The BFH only finds on the law and is bound by
the facts as determined by the Finanzgericht. New facts cannot be heard by the BFH on appeal. The BFH
rules only on the assessment of the case by the lower court, for example with regard to the interpretation
of declarations of intent, the interpretation of administrative acts and possible infringement of the principles
of fairness and logic of these acts, the consideration of evidence or the estimated tax base.

Direct appeal to the BFH is only possible in cases where permission is granted by the lower court. If the
lower court does not grant leave to appeal against its judgement, an appeal against the denial of leave to
appeal may be lodged, and leave to appeal can be granted by the BFH if the legal issue at stake is of
fundamental legal significance or if a BFH decision is necessary to develop the law or to ensure a uniform
administration of justice or if the lower court decision contains a substantial procedural error. It should be
observed that 75% of the appeals to allow appeal to the BFH are dismissed.

3.4. Canada

Chief Justice Rossiter presented his experiences with regard to caseload control at the Tax Court of Canada
(TCC). He described the TCC as being of an itinerant nature, sitting at various cities across the 10 provinces and
3 territories of Canada depending on the case and circumstances and being composed of 22 full-time puisne
judges and 4 supernumerary judges.

With regard to the inventory of cases, Chief Justice Rossiter observed that the Canadian tax authorities issue
about 50 million tax assessments per year of which about 100,000 assessments are objected to by the
taxpayers. About 8% of the objections are eventually brought to the TCC. A large majority of these cases are
either resolved by the Department of Justice or withdrawn by the taxpayer, and about 2,600 cases proceed to
trial. The current inventory of cases at the TCC is about 10,000 cases, with the yearly turnover rate by the Court
(in and out annually) being approximately 5,000 cases. About 40% of these cases are filed in the “informal
procedure” (i.e. the disputed tax is less then CAD 25,000); 60% are filed in the “general procedure” (i.e. the
disputed tax is more than CAD 25,000).

For cases filed in the informal procedure, statutory time limits oblige the TCC to give its judgement within 90 days
of the date it heard the appeal. Administrative guidance provides that the term for general procedure cases is six
months. For the purpose of managing the caseload of the TCC, Chief Justice Rossiter identified a number of
practical tools available to the Court to manage its large inventory of cases.

First, the employability of supernumerary judges and deputy judges along with puisne judges allows for a flexible
composition of the courts. Sittings are rostered in the most efficient way and by relying on individual judges.
Assignments are increased and decreased depending on the inventory. The scheduling of sittings sometimes
involves double or triple bookings and split sittings to avoid unused capacity.

Second, certain managerial measures (e.g. the adoption of strict litigation schedules, orders and decision time
lines, the organization of pre-trial or settlement conferences between parties, and the organization of case status
hearings for judges to report on the status of individual cases) provide for the timely advancement of individual
cases. Communication with the Department of Justice and the tax authorities with regard to their future policies
and focus on certain groups of taxpayers or issues allows for the proper anticipation and management of future
spikes in cases in certain areas.

Finally, certain formal procedural elements were also identified as affecting the caseload of the TCC, such as the R

filing fees (from CAD 250 up to CAD 550 for the general procedure; no fees for the informal procedure) and the
requirements of legal representation (self-representation is allowed for individual taxpayers but not for
corporations or estates, unless allowed by the Court.)

Taxpayers dissatisfied with a decision of the TCC may appeal to the Federal Court of Appeal within 30 days after
issuance of the decision of the TCC.

3.5. Switzerland

Justice Zimmermann presented her findings with regard to the Federal Administrative Court (FAC) of
Switzerland. Tax matters are dealt with by the Second Chamber of the First Section of the Court. The FAC
serves as a first instance court in tax and customs matters and in cases of administrative assistance in tax
matters. It serves as a court of last instance with regard to the issue of deferral and remittal of taxes and customs
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duties.

The FAC is composed of 7 judges and 11 court clerks. Court proceedings are generally held in writing, and oral
hearings are very exceptional. In the course of 2016, 265 cases were pending, and in the first six months of
2016, the FAC rendered 221 decisions. Justice Zimmermann noted that 267 decisions were rendered in 2015,
indicating a tendency of increasing numbers of case entries at the FAC.

The FAC hears objections against all acts by the Swiss tax authorities with regard to federal taxes and provides
a complete legal review of the case.

The following measures affecting the caseload of the FAC were identified:

(1) Court fees: Access to the FAC requires taxpayers to pay the court fee, which varies between CHF 200 and
CHF 50,000 depending on the amount of tax in dispute. A fee of CHF 300 is due upon withdrawal of the
claim. The costs of the proceedings are borne by the unsuccessful party.

(2) Legal representation costs: Legal representation is not mandatory, and the representatives do not have to
be lawyers. The representation fee is calculated based on the hours worked and is based on a rule of
thumb of 1.5 times the court fee and thus varies, depending on the amount of tax in dispute, between CHF
300 and CHF 75,000.

(3) Simplified procedures: Justice Zimmermann noted that the procedure is the same whether or not the party
is represented in court. The procedure does not vary depending on the amount of tax in dispute, and there
is no specific procedure for petty cases. Cases before the FAC are generally heard by a bench of three
judges, except for cases in which the objection is apparently without ground or for manifestly unfounded
cases. In such cases, the case is heard by a single judge.

(4) Minimum financial threshold: Access to the FAC is not restricted by minimum financial interest thresholds.

(5) Funnel mechanisms: The FAC is not bound by facts determined by the tax authorities (i.e. the
determination of the relevant facts, the application of the relevant law and the application of its
discretionary powers). The parties may submit and can be heard regarding new facts.

The Federal Supreme Court (FSC), which serves as the appellate court regarding decisions of the FAC, is bound
by the facts as determined by the latter court, except for manifestly incorrect facts or if there is a violation of
federal law, international law, cantonal constitutional law on voting rights or interactional law. At the level of the
FSC, the parties cannot submit new facts.

Leave to appeal to the FSC is, in principle, not limited in tax cases, except in cases of administrative assistance
in tax matters. In such cases, leave to appeal is only admitted for a limited number of reasons (e.qg. if the case
presents a legal question with fundamental significance or if the case is especially significant because it contains
substantial procedural errors).

With regard to the increased caseload faced by the FAC in the field of mutual assistance in tax matters (including
cases involving requests for the exchange of information by third states) Justice Zimmermann noted that the
FAC has adopted multiple measures to tackle the explosion of pending cases. First, upon entry a new case is
assigned to a clerk (and not to a judge) for a first scrutiny with regard to the formal requirements or the relevant
legal questions. If the legal questions are significant, the case is destined as a “leading case” and decided by a
bench of judges. Parties of cases with identical legal questions are informed of the outcome of the leading case
and have the option to withdraw. Other cases are assigned to a principal judge responsible for the case sitting
with two other judges.

Finally, Justice Zimmermann referred to the EQUITAF project, which is set up to come to an equitable attribution
of human resources to the different courts of the FAC. An attempt to gather data by means of digitally registering
all work done by the courts was not successful for various reasons. A second and on-going initiative is based on
analysis of workloads per-case (e:g. minimum amount of work, standard amount of work; high-amount of work,
outlier) and aims to formulate benchmarks to attribute resources.

4. Session 3 — Tax Procedures in Spain

4.1. Panel composition and agenda

The session was chaired by Justice Manuel Vicente Garzén Herrero of the Tribunal Supremo (Spain). The panel
was composed of Maria Luisa Lépez-Yuste Padial of the Tribunal Supremo (Spain) and Raul C. Cancio
Fernandez of the Tribunal Supremo (Spain).

On the agenda were three presentations: (i) tax audits, administrative appeals and litigation in Spain in general;
(ii) tax litigation in the administrative phase; and (iii) tax litigation before the Tribunal Supremo, the Spanish
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Supreme Court.

4.2, Tax audits, administrative appeals and court litigation in Spain

Lopez-Yuste Padial started her presentation by referring to the three levels of government levying tax in Spain,
i.e. the national, regional and local. At the national level, the Spanish tax authorities are responsible for the
administration and collection of national taxes, such as the personal income tax, corporate income tax, income
tax for non-residents, VAT and other special taxes. For the regional taxes levied in the 17 regions of Spain (e.g.
transfer tax, inheritance tax and wealth tax), tax audits are carried out by specialized regional auditors.
Specialized auditors also administer municipal taxes. These are levied by the municipalities on an annual basis
on real estate or on business activities or on occasion of a single taxable event, such as the erection of new
construction works.

Certain local territories like Pais Vasco and Navarra enjoy specific taxing powers with regard to the levying and
administering of certain taxes. The Canary Islands, as well as the cities of Ceuta and Melilla, enjoy certain tax
benefits to compensate for the disadvantages of their remote location, away from the Spanish mainland.

With regard to administering Spanish taxes, Lopez-Yuste Padial noted that there are essentially two systems
applied. Certain taxes are actively assessed by the tax authorities. Such is the case of the tax on real estate,
which is levied annually. Most taxes, however, are levied based on a system of self-assessment: taxpayers must
file a tax return to determine the taxable base. Voluntary payment of the tax due is common and prevents the
application of penalties and surcharges.

Taxpayers’ obligations are subject to control by the tax authorities. The most important procedure is the general
audit procedure. The aim of the audit is to verify the facts declared by the taxpayer in his tax return and to reveal
any undeclared or incorrectly declared taxable items.

A tax audit usually covers every kind of tax due by the taxpayer and begins either by a visit to the taxpayer’s
premises ex officio or by prior notification. During the audit, the tax authorities are entitled to analyse all relevant
documents and to inspect all relevant assets. Usually, the tax audit involves several meetings between the tax
auditor and the taxpayer in order to resolve any issue of the audit. Each meeting ends up with the signing of a
public document called a diligencia in which the proceedings of the audit are notarized.

If the tax auditor has gathered sufficient information and the taxpayer has had the possibility to submit additional
information, the auditor will submit a proposal of assessment or acta. Different types of acta exist: an acta with
agreement refers to an assertion accepted by the taxpayer and the tax authorities about certain facts,
estimations and appraisals or legal concepts to be applied; an acta with conformity in which the taxpayer agrees
with the assessment; and an acta with disagreement according to which the taxpayer does not agree with the
facts or the assessment proposed by the tax authorities.

After the proposal of assessment, the supplementary report and the taxpayer’'s allegations have been examined,
the tax authorities issue a final assessment which will create the taxpayer's liability to pay the tax or, in certain
cases, an acknowledgement by the tax authorities of a tax credit due. In general, the tax audit procedure must be
concluded within 18 months from the initial notification of the taxpayer. The period is increased to 27 months for
consolidated company returns or returns involving high-turnover companies.

Besides the active audit procedure, other verification procedures exist, such as the data verification procedure or
the limited verification, according to which data provided by the taxpayer in his declaration is checked against
data available to the tax authorities. If new facts are discovered in the course of the verification procedures which
might constitute an administrative contravention, a separate infringement procedure can be initiated. If carried
out separately from the audit, it must be initiated within three months after the end of the verification procedure
and be concluded within six-months— -

The collection of the tax due by the taxpayer can happen either by voluntary payment or by coercion. Voluntary
payments should be made within the period in which taxpayers must file their tax retums. After this period,
coercive collection occurs. Execution of the tax debt takes place by means of seizure of the taxpayer's assets
and rights and subsequent public auctioning by direct award or tender. Accrued interest for late payment and the
costs incurred by the tax authorities for the collection procedure are added to the tax debt.

Taxpayers who disagree with the decisions by the tax authorities may lodge an appeal with either the same
authority or with the administrative courts. Court appeals should be filed within one month of notification of the
tax assessment by the tax authorities.

Two types of administrative courts exist: The Tribunales Econémico-Administrativos Regionales y Locales, which
have jurisdiction over tax assessments issued by the regional and local bodies of the tax authorities, and the
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Tribunal Econémico-Administrativo Central, which deals with assessments by the central bodies of the tax
authorities or with decisions issued by the Tribunales Economico-Administrativos Regionales y Locales, provided
the amount or the taxable base exceeds certain thresholds.

If the administrative appeal is rejected, the taxpayer can bring his case to a court of the judiciary. Generally
speaking, the Audiencia Nacional (National High Court) receives appeals against decisions by the Tribunal
Econémico-Administrativo Central. The Tribunal Superior de Justicia (High Court of Justice) receives appeals
against decisions by the Tribunal Econémico-Administrativo Regional. Adverse rulings by both instances may be
challenged before the Tribunal Supremo (Supreme Court).

4.3. Spanish tax litigation in numbers

Cancio Fernandez presented the outcome of a statistical analysis of the tax cases heard by the Spanish judiciary
in 2015. He revealed that individual taxpayers brought significantly more cases to court with regard to the
outcome of data verification procedure and limited verification than legal entities. Legal entities were more prone
to challenging acta by the tax authorities during the physical audit procedure. This corresponds with the
assumption that the tax authorities dedicate more means of physical auditing to legal entities than to individual
taxpayers, who are mostly taxed by self-assessment and post-hoc data verification. Another consequence of that
is the fact that 75% of the second instance appeals are initiated by legal entities.

Other main findings showed that, in the case of individual taxpayers, in 14% of the court cases the disputed tax
was less than EUR 23,000, and in 13% of the cases the disputed tax was mare than EUR 685,000. With regard
to legal entities, 32% of the cases dealt with disputed tax surpassing the latter amount. Legal action by taxpayers
in the first instance was upheld in 49.8% of the cases, and 37.5% of the appeals were upheld by the appellate
courts.

The research also revealed a significant trend towards a reduced average length of the proceedings in 2015,
compared to the period of 2003-2014.

4.4. Tax litigation before the Tribunal Supremo (Supreme Court)

Justice Garzén Herrero provided some insights with regard to the organization and operation of the Spanish
Supreme Court. The Supreme Court comprises five chambers. Tax cases are heard by the second of seven
specialized divisions of the Supreme Court’s Third Chamber (the Contentious-Administrative Chamber).

The second division consists of eleven justices and hears cases regarding taxes and other revenue collection by
the public authorities or autonomous bodies thereof. The admissibility is restricted to cassation of lower decisions
dealing with questions of illegality, appeals against final decision of the contentious-administrative courts and
judges, and cases filed for judicial errors.

Admissibility of cassation appeals is decided upon by a dedicated division of the Third Chamber comprising the
president and at least one justice of each of the divisions. Cases of cassation appeal are declared admissible if
they meet the procedural requirements and in the case of an objective interest for judicial review with regard to
the application and interpretation of the law. Second instance review appeals are also admissible in the case of
submissions of additional evidence and facts.

Relations between the Supreme Court and the legislative or executive powers are channeled through the Council
of the Judiciary. The Supreme Court is assisted by the Technical Cabinet for Information and Documentation,
which provides legal and technical assistance to the court.

Decisions of the Supreme Court are compiled and published by the Centro de Documentacion Judicial

(CENDOJ). _

5. Session 4 - Recent Case Law

5.1. Income tax cases

5.1.1. Panel composition and agenda

The session was chaired by Judge Randall Bocock (Canada). The panel was composed of Judge Emilie
Bokdam-Tognetti (France), Justice Jennifer Davies (Australia), Justice Thomas Stadelmann (Switzerland) and
Judge Stefan Wilk (Germany).

The panelists discussed a series of national income tax cases dealing with diverse aspects of international
taxation, such as the concept of “resident for tax treaty purposes” (France, see section 5.1.2.), the relationship
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between permanent establishment (PE) and effectively connected royalties (Australia, see section 5.1.3.),
information requests based on illegally obtained information and group requests (Switzerland, see section 5.1.4))
and the legality of tax treaty overrides (Germany, see section 5.1.5.).

5.1.2. France

Judge Emilie Bokdam-Tognetti presented three recent cases of the CE regarding the interpretation of the
residence article in French tax treaties. In Santanderp4) and LHV (5] a French company had paid dividends to,
respectively, a German and a Spanish pension fund. The court had to assess whether these entities could enjoy
the reduced withholding tax on dividends provided in the French tax treaties concluded by France with Germany
and Spain. In Easyvista,s] a French company made payments to a Lebanese company that had provided IT
services. The Lebanese company was not subject to the standard corporate income tax in Lebanon but to a
reduced lump-sum tax under a special regime applicable to offshore companies.

In all three cases, the issue was essentially the same: can a tax-exempt entity be considered a tax resident for
tax treaty purposes and may these entities therefore be eligible for tax treaty benefits? In all three cases, the
relevant tax treaty contained a provision similar to article 4(1) of the OECD Model, which states that:

for the purposes of this Convention, the term “resident of a Contracting State” means any person who,
under the laws of that State, is liable to tax therein by reason of his domicile, residence, place of
management or any other criterion of a similar nature....

Emilie Bokdam-Tognetti noted that France had not ratified the Vienna Convention on the Law of Treaties (VCLT),

(7] but its principles of interpretation are usually respected by the court. In the cases at hand, by focusing mainly
on the literal meaning of the terms of the provisions in their context, priority was given by the court to the literal
interpretation method. In recent case law, the court has been relying more and more frequently on subsidiary
interpretation tools, such as the object and purpose of a provision, and the intention of the signatory parties.

In the cases at hand, the CE observed that terms of the relevant treaty provision defined the scope of the treaty,
the object of which is the avoidance of double taxation. The court concluded that persons that are not liable to
tax by virtue of their status or their activities are not to be considered residents for treaty purposes. In all cases,
this meant that taxpayers were denied treaty benefits; however, in Easyvista, the court referred the case back to
the Court of Appeal to determine whether the Lebanese offshore tax regime was identical or similar to taxes to
which the tax treaty was applicable.

Emilie Bokdam-Tognetti observed that the outcome of the cases had stirred some consternation in France and
raised a series of questions, for example with regard to the court's restricted view on the object and purpose of
tax treaties (i.e. only avoiding double taxation) and its understanding of the words "liable to tax’/"assujeti a
I'imp6t” as being connected to the taxpayer's status or activities. One could not but wonder whether the Court’s
new approach might also impact the tax treaty status of loss-making companies or temporarily tax-exempt
companies.

5.1.3. Australia

Justice Jennifer Davis presented her findings regarding the Tech Mahindra [s) case. Tech Mahindra was an
Indian company with offices in Sydney and Melbourne, Australia. The offices constituted a PE for the purpose of
the Australia-Indian Income Tax Treaty(o) (“the Treaty”). The company provided IT services to clients in Australia.
Some of these services were provided by employees located in Australia (‘the Australian services”), the income
of which was attributable to the PE by application of article 7 of the Treaty. Other services were provided by
employees located in India (“the Indian services”). This issue was whether Australia could also tax the profits
derived from the Indian services.

Jennifer Davis observed that the outcome of the case essentially depended on the interaction of article 7
(Business profits) and article 12 (Royalties) of the Treaty. It was not disputed by the parties that the profits from
the Australian services fell within the scope of article 7 and that the payments for the Indian services fell within
the scope of article 12. The issue turned on the interpretation of the meaning of “effectively connected” used in
article 12(4) of the Treaty, which the taxpayer claimed to be applicable. The royalties were paid to a taxpayer
with a PE in the source state, and the rights in respect of which the royalties were paid were effectively
connected to that PE; hence, the payments fell within the scope of article 7. However, since the payments were
not “attributable” to the PE for the purpose of article 7(1) of the Treaty, the taxpayer argued that Australia could
not tax the income. The tax authorities argued that the royaities were not “effectively connected” to the PE, and
the terms “effectively connected” in article 12 and “attributable” in article 7 were coextensive: article 12(4) gives
priority to article 7 only if the criteria of article 7(1) are met.
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